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UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

In re:

HELLER EHRMAN LLP,

Debtor,

DEBORA K. BIGGERS, CARL
GOODMAN, ANNA SCARPA, and
MARIJORIE NORRIS, individually, on
behalf of all others similarly situated,

Plaintiffs,
vs.

HELLER EHRMAN LLP, a California
Limited Liability Partnership; HELLER,
EHRMAN, WHITE & McAULIFFE, A
PROFESSIONAL CORPORATION, a
California professional corporation;
HELLER, EHRMAN, WHITE &
McAULIFFE (WASHINGTON), P.S., a
Washington professional corporation;
HELLER, EHRMAN, WHITE &
MCcAULIFFE (ALASKA), P.C., an Alaska
professional corporation; HELLER,
EHRMAN, WHITE & McAULIFFE, A
PROFESSIONAL CORPORATION, a New
York professional corporation; HELLER
EHRMAN (CHINA), P.C., a District of
Columbia professional corporation;
MATTHEW LARRABEE, individually and
on behalf of those similarly situated,;
ROBERT HUBBLE, individually and on
behalf of those similarly situated; STEVEN
KOPPEL, individually and on behalf of those
similarly situated; MARIE FIALA,
individually and on behalf of those similarly
situated; MARK WEEKS, individually and
on behalf of those similarly situated; LYNN
LOACKER, individually and on behalf of
those similarly situated; BARRY LEVIN,
individually and on behalf of those similarly
situated; KENNETH CHERNOF,
individually and on behalf of those similarly
situated; LAWRENCE KEESHAN, |
individually and on behalf of those similarly
situated; ROBERT ROSENFELD,
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Case No. 08-32514
Chapter 11

ADVERSARY PROCEEDING
Ad. Pro. Case No. 09-03058

NOTICE TO DEFENDANT
SHAREHOLDER CLASS OF:

(A) PROPOSED SETTLEMENT OF
CLASS ACTION CONCERNING WAGE
CLAIMS;

(B) CERTIFICATION OF A CLASS FOR
SETTLEMENT PURPOSES ONLY;

(C) APPOINTMENT OF CLASS
COUNSEL AND CLASS
REPRESENTATIVES;

(D) DATE OF COURT HEARING FOR
FINAL APPROVAL OF PROPOSED
SETTLEMENT;

(E) RIGHT TO OBJECT TO THE
SETTLEMENT AND TO APPEAR AT
COURT HEARING; AND

(F) RIGHT OF CLASS MEMBERS TO
OPT-OUT OF THE CLASS ACTION

The Honorable Dennis Montali

First Amended Complaint filed April 23, 2009
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individually and on behalf of those similarly
situated; PETER BENVENUTTI,
individually and on behalf of those similarly
situated; and JONATHAN HAYDEN,
individually and on behalf of those similarly
situated,

Defendants.
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TO: All former Shareholders of Heller Ehrman (California), A Professional Corporation;
Heller Ehrman (Washington), P.S.; Heller, Ehrman, White, & McAuliffe (Oregon), P.C.;
Heller Ehrman (Alaska), P.C.; Heller Ehrman (New York), A Professional Corporation;
and Heller Ehrman (China), P.C. (the entities collectively hereinafter the “Professional
Corporation Defendants”) as of August 11, 2008, or who would be members of the
Defendant Shareholder Class as defined in the Amended Complaint in the Action. For
convenience, we identify the Defendant Sharehélder Class in this matter in Exhibit B to
the Compromise and Settlement Agreement (“Settlement Agreement”):

INTRODUCTION

There is currently pending in the United States Bankruptcy Court for the Northern District
of California against Heller Ehrman LLP (the “Debtor”) the above-captioned adversary
proceeding (the “Class Action”) for

o alleged failure to pay wages, including:

o the value of accrued, vested and unused vacation under various state laws, wages
owed pursuant to contract, the federal Worker Adjustment and Retraining
Notification Act, 29 U.S.C. §§ 2101 et seq., and the California Worker Adjustment
and Retraining Notification Act, California Labor Code §§ 1400 et seq. (together
the “WARN Act”).

o The Class Action also seeks statutory penalties and damages for the alleged failure to
timely pay wages.

The Plaintiffs listed above (the “Class Representatives”), on the one hand, and the Debtor,
the Professional Corporation Defendants and the Defendant Shareholder Class (collectively, the
Professional Corporation Defendants and the Defendant Shareholder Class hereinafter referred to

as the “non-Debtor Defendants™),! and the Official Committee of Unsecured Creditors of the

1 on May 6, 2009, Plaintiffs voluntarily dismissed Richard Cassin, P.A., a Florida Professional Corporation from the
Biggers Action due to the fact that Richard Cassin, P.A. was no longer in existence at the time of the dissolution. On
September 23, 2009, the Plaintiffs voluntarily dismissed Paul Sugarman from the Biggers Complaint since he had
ceased being an active Shareholder months before the events alleged in the Biggers Complaint.
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Debtor (the “Committee”), on the other hand, have reached a proposed settlement of the Class
Action (the “Settlement”) under which the benefits described below will be provided by the
Debtor (and not by any member of the Defendant Shareholder Class or any other non-Debtor
Defendant) to the Class Representatives and the persons listed on Exhibit A to the Settlement
Agreement (hereinafter the “Plaintiff Class Members” or, collectively, the “Plaintiff Class™). The
claims set forth in the Class Action were vigorously disputed by the Debtor and non-Debtor
Defendants, who raised real and material defenses (as described in more detail below). After
extensive negotiations, the parties were able to negotiate in good faith to reach the proposed
Settlement, which all parties, including Class and Committee Coﬁnsel, believe is fair and
reasonable under the circumstances. This Notice provides notice to you of the ferrns of the
proposed Settlement, so that if approved, it can be implemented and the releases described in the
Settlement can be extended to you.

This Notice constitutes notice to the Defendant Shareholder Class of (a) the certification

~ of the Plaintiff Class for settlement purposes; (b) the certification of the Defendant Shareholder

Class for settlement purposes; (c) the proposed Settlement of the Class Action; (d) a description
of the proposed Settlement; (e) the date of court hearing for final approval of the Settlement; and
(f) the right of individuals in the Defendant Shareholder Class to Opt-Out of the Defendant
Shareholder Class. “Opt-Out” means that you want to be excluded from this Settlement and not
be bound by the Settlement Agreement or the Final Judgment which the Court enters to
implement this Settlement. As an Opt-Out, you will not receive a release of the Plaintiff Class
Members’ claims, you will have no rights and receive no benefits under the Settlement, and

you will preserve all of your rights and defenses, if any.

DESCRIPTION OF THE CLASS ACTION

On or about April 3, 2009, the Class Representatives filed with the Bankruptcy Court a
class-action complaint commencing the Class Action against the Debtor. The Class
Representatives filed a First Amended Complaint (“Amended Complaint™) on April 23, 2009

alleging that the Debtor, along with the non-Debtor Defendants and Defendant Shareholder Class:
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(1) violated the federal WARN Act; (2) violated the California Worker Adjustment and

Retraining Notification Act; (3) failed to pay accrued, vested and unused vacation in violation of

California law; (4) failed to pay wages under Washington law; (5) breached written contracts with

employees in Washington and New York; (6) failed to pay wages under Washington, D.C. and

New York law; (7) committed unfair business practices under California law; and (8) owed

penalties as a result of the alleged failure to pay wages. The Class Action is captioned, Debora K.

Biggers, et al. v. Heller Ehrman LLP, et al., Adversary Proceeding No. 09-03058. The Amended

Complaint was filed on behalf of the Class Representatives and all other persons similarly

situated.

As a result of Debtor’s alleged failure to pay accrued, vested and unused vacation
at the time of layoff, the affected employees may have a priority claim pursuant to
§ 507(a)(4)? of the Bankruptcy Code against the Debtor consisting of their
vacation pay accrued during the one hundred eighty days (180) prior to October
31, 2008, the date the Debtor ceased doing business, up to $10,950.00 per
individual, inclusive of all other priority claims.

As a result of Debtor’s alleged failure to pay wages pursuant to contract, the
affected employees may have an alleged priority claim pursuant to § 507(a)(4) of
the Bankruptcy Code against the Debtor consisting of their unpaid wages other
than vacation during the one hundred eighty days (180) prior to October 31, 2008,
the date the Debtor ceased doing business, up to $10,950.00 per individual,
inclusive of all other priority claims.

As a result of Debtor’s alleged violation of the WARN Act by ordering plant
closings and/or mass layoffs without providing sixty (60) days of advance notice

thereof, the affected employees may have an alleged priority claim pursuant to

§ 507(a)(4) of the Bankruptcy Code against the Debtor consisting of their total

2 Section 507(a)(4) of the Bankruptcy Code provides that affected employees are allowed priority
for certain claims, subject to a cap of $10,950.00 per person for all priority claims.

3000042472




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

| wages and benefits for the sixty (60) day violation period, up to $10,950.00 per
individual (the “Priority Wage Cap”), inclusive of all other priority claims.

The Debtor and non-Debtor Defendants denied the material allegations of the Amended
Complaint and asserted multiple éfﬁrmative defenses during the course of negotiations with Class
Counsel, including the “unforeseeable business circumstances,” the “faltering company,” and the
“good faith” defenses. The Debtor raised the following issues in discussions with Class Counsel,
among others: (a) whether the Debtor provided adequate notice to the Class Members; (b)
whether suéh notice was defective; (c) whether the Debtor was entitled to give less than sixty (60)
days’ notice because of reasonably unforeseeable business circumstances; (d) whether the Debtor
was entitled to give less than sixty (60) days’ notice because, at the time notice would have
otherwise been required, it was seeking new capital or business that it reasonably believed, if
obtained, would have obviated or substantially postponed the plant closing or mass layoff; (e)
whether such search for new capital or business was commercially reasonable under the
circumstances; (f) whether the Debtor has other defenses to the application of the WARN Act; (g)
whether the employment losses suffered by the aggrieved employees were caused by the Debtor’s
failure to obtain capital or business; (h) whether the Debtor gave ‘“as much notice as is
practicable”; (i) whether the Debtor is entitled to a defense of “good faith”; (j) the computation of
the amount of damages; (k) whether the Debtor is entitled to set-offs against damages for sums
paid pre-petition and post-petition to employees; (1) whether attorneys’ fees are to be awarded to
the Class Representatives and the Class if they prevail and whether such fees are entitled to
administrative priority; and (m) whether the damages are entitled to administrative priority under
§ 503(b)(1)(A) of the Bankruptcy Code, wage or benefit priority under §§ 507(a)(4) or (5) of the
Bankruptcy Code, or are to be treated as general unsecured claims.

On , the Court granted class certification for settlement purposes |

only to the Plaintiff Class and the Defendant Shareholder Class (the “Class Certification Order”).
The Class Certification Order provided for the creation of a Defendant Shareholder Class,

comprising of all former Shareholders of Heller Ehrman (California), A Professional Corporation;
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Heller Ehrman (Washington), P.S.; Heller, Ehrman, White, & McAuliffe (Oregon), P.C.; Heller
Ehrman (Alaska), P.C.; Heller Ehrman (New York), A Professional Corporation; and Heller
Ehrman (China), P.C. as of August 11, 2008, or who would be members of the Defendant
.Shareholder Class as defined in the Amended Complaint in the Action.

The Class Certification Order also provided for (i) the appointment of Robert Rosenfeld,
Kenneth Chernof, Maria Fiala, Robert Hubbell, Larry Keeshan, Matthew Larrabee, Barry Levin,
Mark Weeks and Steven Koppel as Class Representatives for the Defendant Shareholder Class
(collectively “Defendant Shareholder Class Representatives™).

The Class Certification Order also provided for the creation of three distinct subclasses
among the Plaintiff Class Members:

1. The first subclass (the “WARN Classes”) is made up of all employees of

the Debtor who the Debtor terminated on, or within 30 days of, October
10, 2008 pursuant to the dissolution and mass layoff, and who did not
receive 60 days of notice prior to their termination. The WARN Classes
includes all of the Debtor’s employees (secretaries, paralegals, associates,
and administrative personnel) so terminated other than employees who are
not entitled to participate in the Settlement Agreement because: (i) they
voluntarily resigned from their employment with the Debtor or were
terminated for cause or good reason; or (ii) they released the Debtor from
any and all claims arising out of their employment other than in
connection with the Joint Plan of Liquidation of Heller Ehrman LLP the
Debtor and the Committee proposed (the “Plan”); (iii) they did not work in
a Heller Ehrman LLP office that employed at least 50 full-time
employees; or (iv) they suffered no economic WARN damages as a result
of their termination. The WARN Classes do not include any employees of
the Debtor who held the title “Of Counsel” or “Senior Of Counsel,” unless

otherwise identified on Exhibit A of the Settlement Agreement.
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The second subclass (the “Vacation Classes”) is made up of all of the
employees of the Debtor who the Debtor terminated after September 26,
2008 pursuant to the dissolution and mass layoff that took place on or
about October 10, 2008. The Vacation Classes includes all of the Debtor’s
employees (secretaries, paralegals, associates, and administrative
personnel) terminated in connection therewith other than employees who
are not entitled to participate in the Settlement Agreement because (i) they
released the Debtor from any and all claims arising out of their
employment othef than in connection with the Plan; or (ii) they had no
accrued vacation at the time of their termination. The Vacation Classes do
not include any employees of the Debtor who held the title “Of Counsel”
or “Senior Of Counsel,” unless otherwise identified on Exhibit A of the
Settlement Agreement.

The third subclass (the “Unpaid Wages Class™) is made up of all of the
employees of the Debtor who the Debtor terminated after September 26,
2008 pursuant to the dissblution and mass layoff, and who are owed
monies in accordance with sabbatical, wage, and/or non-discretionary
bonus contracts. The Unpaid Wages Class includes all of the Debtor’s
employees (secretaries, paralegals, associates, and administrative
personnel) terminated in connection therewith other than employees who
are not entitled to participate in the Settlement Agreement because (i) they
released the Debtor from any and all claims arising out of their
employment other than in connection with the Plan; (ii) they had no
contract with the Debtor for wages; (iii) they had no contract with the
Debtor for payment of a non-discretionary bonus, or had not satisfied the
conditions precedent of such a contract; or (iv) they had no vested

sabbatical entitlement. The Unpaid Wages Class does not include any
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employees of the Debtor who held the title “Of Counsel” or “Senior Of
Counsel,” unless otherwise identified on Exhibit A of the Settlement
Agreement.

The Class Certification Order also provided for (i) the appointment of Debora K. Biggers,
Carl Goodman, Anna Scarpa, and Marjorie Norris as Class Representatives for the Plaintiff Class
(collectively “Class Representatives™); and (ii) the designation of Blum Collins LLP as counsel to
the Plaintiff Class (“Class Counsel”).

Those Plaintiff Class Members who do not Opt-Out of the Class are eligible to receive the
treatment described below and are referred to herein as “Eligible Class Members.”

Class Counsel has conducted extensive informal discovery, including examination of
voluminous documents of the Debtor, and interviews of members of the Class. Class Counsel has
also analyzed the applicable law and weighed the likelihood of success, along with the Debtor
and non-Debtor Defendants’ legal defenses and arguments.

THE PROPOSED SETTLEMENT

The following description of the proposed Settlement is only a summary. In the event of
any difference between this summary and the terms of the Settlement, the terms of the Settlement
shall control. You may secure a copy of the complete Settlement from either Tobias S. Keller or
David M. Stern, at the addresses shown for them below. The Settlement is also available on the
Bankruptcy Court’s electronic docket at docket number [ ], and on Heller’s website at
www.hellerehrman.com. The terms of the Settlement relevant to the Eligible Class Members
may be summarized as follows:

1. The Terms of the Settlement

Contingent on, inter alia, Court approval of the Settlement Agreement and confirmation
of the Plan in the Debtor’s bankruptcy case, Plaintiff Class Members, will receive the following
treatment upon the Effective Date (as defined in the Settlement Agreement) of the Settlement

Agreement:

300004247.2
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An aggregate total priority wage claim of Two Million, Nine Hundred Ninety-Four
Thousand, Four Hundred Fifty-Six Dollars and Eighty Cents ($2,994,456.80) as
allowed priority claims pursuant to section 507(a)(4) of the Bankruptcy Code with
individual Plaintiff Class Members having an allowed priority claim under section
507(a)(4) of the Bankruptcy Code pursuant to the schedule attached as Exhibit A
to the Settlement Agreement on account of accrued, vested and unused vacation
claims earmned between May 4 and October 31, 2008, up to the lesser of (i) the
Priority Wage Cap; or (ii) the Plaintiff Class Member’s scheduled claim for
accrued, vested and unused vacation as set forth in the Debtor’s schedules;

An aggregate total priority wage claim of Sixty-Six Thousand, Nine Hundred
Seventy Dollars and Twenty-Four Cents ($66,970.24) as allowed priority claims
pursuant to section 507(a)(4) of the Bankruptcy Code with individual Plaintiff
Class Members having an allowed priority claim under section 507(a)(4‘1) of the
Bankruptcy Code pursuant to the scheduled attached as Exhibit A to the
Settlement Agreement on account of alleged unpaid wages (other than vacation)
earned between May 4 and October 31, 2008;

An aggregate total priority wage claim of One Million Five Hundred Thousand
Dollars and Zero Cents ($1,500,000.00) as allowed priority claims pursuant to
section 507(a)(4) of the Bankruptcy Code with individual Plaintiff Class Members
having an allowed priority claim under section 507(a)(4) of the Bankruptcy Code
pursuant to the schedule attached as Exhibit A to the Settlement Agreement on
account of alleged WARN damages;

An aggregate total allowed general unsecured claim of Four Million, Two
Hundred One Thousand, Three Hundred Ninety-Five Dollars and Seventeen Cents
(84,201,395.17) with individual Plaintiff Class Members having an allowed
general unsecured claim in the amounts set forth in the schedule attached as

Exhibit A to the Settlement Agreement on account of allowed accrued, vested and

in







